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DECLARATION OF COVENANTS, CONDITIONS
AND RESTRICTIONS FOR ABBEY OAKS

THIS DECLARATION QF COVENANTS, CONDITIONS AND RESTRICTICNS FOR
ABBEY OAKS is made this XT™ day of Wwcn , 2007, by
Hulsaum Properties, LLC, a Florida Limited Liability Company, whose
address is 4030 S. Pipkin Road, Suite 100, Lakeland, Florida 33811
and Matthew Johnson and Kerry Johnson, his wife, whose address is

4032 Hdart ﬂgDSLQLl !Qk'glﬁﬂd_‘_F_L 22356503 (hereafter referred to as
“Johnson”) .

RECITALS:
A, Declarant and Johnson own the real property described in
the plat for Abbey 0Oaks Phase One as recorded in Plat Book
, Pages , of the Public Records of Polk County,

Florida and which 1s alsc more particularly described on Exhibit
“A” attached hereto and incorporated herein by this reference (the
“Phase 1 Property”),.

B. The Phase 1 Property is the first phase of a proposed two
{2) phase residential community known as ™ Abbey Oaks ”,

C. Declarant desires to preserve and enhance the values and
quality of life in the Phase 1 Property and the health, safety and
welfare of the residents thereof, and to provide for the
maintenance of certain areas and improvements for the benefit of
the Property.

D, Declarant intends to form a non-profit corporation to
which will be conveyed title to certain property, and to which will
be delegated the powers of and responsibility for maintaining and
administering certain property and improvements, administering and
enforcing this Declaration, and collecting and disbursing the
monies derived from the assessments hereafter levied.

DECLARATIONS :

NOW, THEREFQORE, Declarant and Johnson declares that the
Property is and shall be owned, improved, transferred and occcupied
subject to this Declaration.

Article I

DEFINITIONS

Section 1, Definitions.

When used in this Declaration, the following words shall have
the following meanings:

{(a) "Additional Property" shall mean and refer to those

lands, together with any improvements thereon, which are made
subject to this Declaration by annexation pursuant to Article II.
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(b) TMArea(s)" of Common Responsibility” shall mean and refer
to any land or improvement located in or near the Property which is
not intended to be owned by the Association but which is intended
to be improved, maintained or operated by the Asscciaticon in the
manner and to the extent determined from time to time by the Board,
Areas of Common Responsibility may be designated by this
Declaration, any Supplemental Declaration, a contract entered into
by the Association, or by a decision of the Board. The following
are hereby designated as Areas of Common Responsibility:

. {i) Rights of Way and Entrance Area., Subject to
limitations imposed by governmental authority, the Association
shall maintain, repair and replace to the extent determined by
the Board the signs, lighting fixtures, electrical equipment,
drainage improvements (in accordance with the Surface Water
Management System Facilities permit issued by the District),
irrigation lines and eguipment, landscape materials and
features, and other improvements freom time to time located
within the unpaved rights-ocf-way.

(ii) Street Lighting. The Association may arrange
for and assess the Owners for the fixture rental, electrical
usage and other cests of street lighting for the Property and
any Area of Common Responsibility:

(1ii) Drainage Improvements within Easements. The
Association shall maintain, repair and replace all drainage
improvements within the Property, including without limitation
within all platted drainage easements, all in accordance with
the Surface Water Management System Facilities permit issued
by the District. The foregoing to the contrary
notwithstanding, each Owner shall provide routine landscape
maintenance, mowing and removal of trash and debris within the
portions of the Surface Water Management System Facilities
lying within that Owner's Lot, failing which the Association
shall perform the required maintenance and levy an individual
asgessment to cover the costs thereof:

(iv) Easements. The Association shall maintain,
repair and replace any walls, signs, lighting fixtures,
electrical equipment, drainage improvements (in accordance
with the Surface Water Management System Facilities permit
issued by the District), irrigation lines and equipment,
landscape materials and features, and other improvements from
time to time located within all wall and landscape easements
created in faver of the Association on any plat of the
Property. The preceding sentence is subject to the limitations
that the Owner of each Lot encumbered by a wall easement shall
maintain all landscaping lying between the wall and that
Owner's Dwelling, and said Owner shall maintain the paint or
other surface finish, if any, on the vertical surface of the
wall which faces his or her Dwelling.

(c) "Articles" shall mean and refer to the Articles of
Incorporation of the Asscciation. A copy of the initial Articles
are attached as Exhibit "B" to this Declaration. The Articles may
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be amended as provided therein and it shall not be necessary to
amend this Declaration in corder to amend the Articles.

{d) "Association" shall mean and refer to the Abbey 0Qaks
Homeowners Association, Inc., a Florida corporation not for profit,
and its successors and assigns.

(e) "Board" or "Board of Directors" shall mean and refer to
the Board of Directors of the Association.

(f)  "Bylaws" shall mean and refer to the Bylaws of the
Associatien. A copy of the initial Bylaws are attached as Exhibit
"C" to this Declaration. The Bylaws may be amended as provided
therein and it shall not be necessary to amend this Declaration in
order to amend the Bylaws.

(g) "Common ExXpense” shall mean and refer to the actual and
estimated expense of operating the Association and meeting the
costs to be incurred by the Association in performing its duties
and 1in exercising its prerogatives, including without limitaticon
costs incurred for operation, maintenance, insurance and
improvement of the Common Property and Areas of Common
Responsibility, and for any reserves from time to time established
by the Board.

(h) "Commcn Property" shall mean and refer to the real and
personal property from time to time owned or intended to be cwned
by the Association and devoted to the use and enjoyment of all
Members of the Association, all at Common Expense. Withcout limiting
the generality of the foregoing, Tract “A,” and private roads, if
any, depicted on the plat of the Phase 1 Property shall be Common
Property. Common Property shall include, but not be limited to,
easement areas which are held by the Association as grantee. No
commitment is made that any Additional Property will contain Common
Property.

(1) "Wetlands Preservation Easement Area(s)” shall mean and
refer to all of such areas so designated upon any recorded
subdivision plat or plats of the Property.

(J) “County” shall mean and refer to Polk County, Florida.

{k} “Declarant” shall mean and refer to Hulsaum Properties,
L.L.C., a Florida Limited Liability Company, its successors and
assigns. No successor or assignee of Declarant shall have any
rights or obligations of Declarant hereunder unless such rights and
obligations are specifically set forth in the instrument of
succession or assignment, or unless such rights pass by operation
of law,

(1) “"Declaration” shall mean and refer to this Declaration of
Covenants, Conditions and Restrictions for Abbey Oaks as amended or

supplemented,

(m) “Distriet” shall mean and refer to the Scuthwest Florida
Water Management District, an agency created pursuant to Chapter

7
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373, Florida Statutes.

{(n) “Dwelling” shall mean and refer to a single family
residence located on a Lot.

(o) “Lot” shall mean and refer to esach residential building
site created by any recorded plat of the Property, including any
Dwelling located thereon once constructed.

(p) “Member” shall mean and refer to each Member of the
Association as provided in Article III, Section 2.

(g) “Owner"” shall mean and refer to the record holder,
whether one or more persons or entities, of fee simple title to
each Lot in the Property, but, notwithstanding any applicable
theory of the law of mortgages, Owner shall not mean or refer to
any mortgagee unless and until such mortgagee has acquired title to
a Lot pursuant to foreclosure proceeding or a conveyance in lieu of
foreclosure, All cwners of a single Lot shall be treated for all
purposes as a single Owner, irrespective of whether such ownership
is joint, in common, or tenancy by the entirety.

(r) “YPermit” shall mean Permit No. 46029892.000 iszsued by the
District.

{s) "“Phase 1 Property” shall mean and refer to the real
property described in the plat for Abbey Qaks Phase One as recorded
in the Public Records of Polk County, Florida, which is alsc more
particularly described on Exhibit “A* to this Declaration.

(t) “YPhase 1 Property” shall mean and refer to the lands
described on Exhibit “A” to this Declaration.

{(u) “Property” shall mean and refer to the Phase 1 Property,
together with any Additional Property hereafter annexed to this
Declaration pursuant to Article II,

(v) "“Supplemental Declaration” shall mean and refer to any
instrument which extends the effect of this Declaration to
Additional Property pursuant to Article II.

(w) “Surface Water Management System Facilities” shall
include but not be limited to: all inlets, ditches, swales,
culverts, water control structures, retention and detention areas,
ponds, lakes, floodplane compensation areas, wetlands and any
assocliated buffer areas, and wetland mitigation area.

Section 2. Interpretation.

The provisions of this Declaration and the Articles, Bylaws
and any rules and regulations of the Association shall be liberally
construed s¢0 as to effectuate the purposes herein expressed with
respect to the efficient operation of the Associaticon and the
Property, the preservation of the value of the Lots and the
protection of Declarant’s rights, benefits and privileges herein
contemplated. Notwithstanding that this Declaration was prepared,

8
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initially, at the direction of the Declarant, and notwithstanding
any rule of construction to the contrary, this Declaration shall
not be more strictly construed against the Declarant and/or any of
its affiliates than against any other person or entity,

Article II

PROPERTY SUBJECT TQ THIS DECLARATION

Section 1. Phase 1 Property.

The Phase 1 Property 1s and shall be improved, held,
transferred and occupied subject to this Declaration,

Section 2. Additional Property.

Declarant shall have the right but not the cobligation to bring
within the scope of this Declaration, as Additional Property,
additional lands lying in the vicinity of the Phase 1 Property, at
any time and from time to time within twenty (20) vears from the
date on which this Declaration 1is recorded. Unless and until
annexed, this Declaration shall not encumber or bind in any way any
other land proposed to be annexed., Except as provided in Article
XII, annexation may be accomplished by Declarant without the
censent of the Assocliation, the Owners, any mortgagee or other lien
holder, or anyone else,

Section 3. Method of Annexation,

Additions authorized under Article II shall be made, if at
all, by recording a Supplemental Declaration extending this
Declaration to Additieonal Property. The Supplemental Declaration
shall describe the real property to be annexed and shall state that
it is being made pursuant to the terms of this Declaration for the
purpose of annexing property to this Declaration and extending the
jurisdiction of the Asscciaticn to the Additional Property. The
Supplemental Declaration may <contain additional terms not
inconsistent with +this Declaration to reflect the different
character, 1f any, of the real property being annexed or of the
housing or development approaches being implemented, Upon the
recordation of any Supplemental Declaration, the Owners shall also
have a right and non-exclusive easement of use and enjoyment in and
to the Common Property, if any, within the Additional Property and
an obligation to contribute to the cost of operating, maintaining
and insuring the additional Common Property and any additional
Areas of Common Responsibility. Any Supplemental Declaration
recorded in accordance with the terms hereof shall be conclusive in
faver of all persons who rely thereon in good faith, From and
after recordation of any Supplemental Declaration, the Additional
Property described therein shall be subject to the provisions of
this Declaration and to the jurisdiction of the Association.

Section 4. Withdrawal.

Declarant reserves the right 'to amend this Declaration
unilaterally at any time for the purpose of removing any portion of

9
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the Property (including, without limitation Lots and Common
Property) without notice and without the consent of any person or
entity other than the owner of the portion of the Property to be
withdrawn:; provided, however, no such withdrawal may impair access
te any Lot,

Article III

THE ASSOCIATION

Section 1. The Association.

The Association shall be a neonprofit corporation. The
Association shall have the power to do all lawful things which may
be authorized, assigned, required or permitted to be done by this
Declaration, the Articles, or the Bylaws, and to do and perform any
and all acts which may be necessary or proper for, or incidental
to, the exercise of any of the duties or powers of the Associaticn
for the benefit of the Owners and for the maintenance,
administratioen and improvement of the Property and Areas cof Commen
Responsibility. Neither the Articles nor the Bylaws shall be
amended or interpreted so as to be inconsistent with this
Declaration. In the event of any such incconsistency, the provisions
of this Declaration shall prevail. The officers and directors of
the Association shall be required to be either (1) a Member of the
Association, or (2) an agent of Declarant. The Board, and such
officers as the Board may appoint, shall conduct the affairs of the
Association.

Section 2. Membership.

Each Owner (including Declarant) shall be a Member of the
Association. The Association membership of each Owner shall be
appurtenant to and inseparable from the Lot giving rise to such
membership, and any transfer of title to a Lot shall operate
automatically to transfer to the new Owner the membership in the
Association appurtenant to that Lot. No person convicted or listed
as a sexual predator, sexual offender, or who has been convicted of
a sexual crime, shall be allowed to reside in Abbey Oaks or be a
member of the Association. All potential residents/cowners hereby
consent to a background check by the Association.

Section 3. Voting Rights.

The Association shall have two (2} classes of voting
membership:

{a) Class "A". Class "A" Members shall be all Owners, with
the exception of Declarant for so long as Declarant retains Class
"B" voting rights. Each Class "“A” Member shall have cne (l) vote
for each Lot owned by that Member.

(b) Class "B". The sole Class "B" Member shall be Declarant.
Declarant shall be entitled to three (3) votes for each Lot in the
Property owned by Declarant, plus three  (3) votes for each
potential subdivision lot that has not.yet been annexed but which

10
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could be developed upon the lands eligible for annexation to the
Property under the terms of the Declaration. Upcon the execution of
this Declaration, Declarant shall have Seventy Eight (78) Class "B"
votes representing three (3) votes for each of the Eleven (11) Lots
in the Phase 1 Property plus three (3) wvotes for each of the
Fifteen (15) potential residential subdivision lots not vyet
included in the Property but which could be developed and annexed
te the Property. In all, Declarant expects but shall not be
required to develop and submit a total of Twenty Six (26}
residential lots to this Declaration and to the jurisdiction of the
Associlation. In the event Declarant elects at any time or from
time to time, for any reason whatsoever, not to develop and annex
any one or more of the Fifteen (15) potential subdivision lots not
included in the Property, then Declarant will give written notice
to the Association of that election and Declarant's Class "B" votes
shall be reduced by thres (3) votes for each one of the potential
residential subdivision lots so excluded from eligibility for
annexation by Declarant. The Class “B” Member shall be entitled to
cast all of its votes in any vote or election held by the
Association,

(¢) Termination of Class “B” Membership. As each Lot in the
Property 1is conveyed by Declarant te a Class “A” Member,
Declarant's votes for that Lot shall lapse. The Class "“B”
membership shall terminate and become converted to Class “A”
membership upon the earlier of the following:

(i) When the total outstanding Class “A” votes in
the Association eguals or exceeds the total cutstanding Class
“B” votes; or

(ii) Ten (10) vyears from the date of recording this
Declaration; or

(111) At such earlier time as Declarant, in its sole
discretion, may so elect.

Upon the happening of any one of these events, Declarant shall
call a special meeting of the Members toc advise of the termination
of Class “B” membership.

(d) Transition of Control. Any other provision of this
Article III to the contrary notwithstanding, Owners other than
Declarant shall be entitled to elect at least a majority of the
members of the Board of Directors net later than three (3) months
after ninety percent (90%) of the Lots in all phases of Abbey Qaks
that will or may ultimately be operated by the Association have
been conveyed to Owners. Declarant shall be entitled to elect at
least one member of the Board of Directors as leong as Declarant
holds for sale in the ordinary course of business at least five
percent (5%) of the Lots in all phases o¢f Abbey Oaks. After
Declarant relingquishes control of the Asscciation, Declarant may
exercise the right to vote any Declarant-owned voting interests in
the same manner as any other Owner, except for purposes of
reacquiring control of the Association or selecting the majority of
the members of the Board of Directors.

11
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Section 4, Multiple Owners.

Each vote in the Association must ke cast as a single vote,
and fractional votes shall not be allowed., If joint or multiple
Owners are unable to agree among themselves as to how their vote is
to be cast, or if more than one (1) Class “A” vote is cast for any
Lot, none of the votes for that Lot shall be counted. If any Owner
casts a vote on behalf of a Lot, it shall be conclusively presumed
that Owner was acting with the authority and consent of all other
Owners of that Lot.

Article IV

PROPERTY RIGHTS IN THE COMMON PROPERTIES

Secticon 1. Easements.

The Asscciation and each Owner (including Declarant) shall
have a non-exclusive right and easement of use and enjoyment in and
to the Common Property. Said right and easement shall be
appurtenant to and pass with the title to each Lot, and shall
include, without limitation, the following:

(a) Right-of-way for ingress and egress by vehicles and on
foot through and across any streets, roads or walks in the Common
Property for all lawful purposes; and

(b} Rights and easements to drain across the Surface Water
Management System Facilities in accordance with the Permit and
District rules; and

(¢) Rights to connect to, maintain and make use of utility
lines, wires, pipes, conduits, cable television lines, telephone
lines and eguipment, sewers and drainage lines which may from time
to time be in or along areas of the Common Property, but only in
accordance with applicable laws and regulations and the
requirements of the applicable entities which regulate said
utilities; and

(dy Rights and easement to use and enjoy the Common Property
for any purpose not inconsistent with this Declaration, the
Articles, the Bylaws, the rules and regulations of the Asscociation,
or law.

Section 2. Easement for Access and Drainage.

The Association shall have a perpetual non-exclusive easement
over all areas of the Surface Water Management System Facilities
for access to operate, maintain or repair the system. By this
casement, the Association shall have the right tc enter upeon any
portion of any lot which is a part of the Surface Water Management
System Facilities, at a reasonable time and in a reasonable manner,
to operate, maintain or repalr the Surface Water Management System
Facilities as reguired by the Permit. Additionally, the
Association shall have a perpetual non-exclusive easement for
drainage over the entire Surface Water Management System

12

Book7226/Page453 CFN#2007065621 Page 12 of 64



Facilities. No person shall alter the drainage flow cf the Surface
Water Management System Facilities, including buffer areas or
swales, without the prior written approval of the District.

Section 3. Title to Common Property.

Declarant shall convey to the Association, for the uses and
purposes set forth in this Declaration or in any subdivision plat
of the Property, fee simple title in and teo the Common Property.
Once ccnveyed to the Association, the Common Property may not hbe
mortgaged or further conveyed without the consent of at least
two-thirds (2/3) of the Owners (exXcluding Declarant).

Section 4., Extent of Easements.

The rights and easements created in this Article IV shall be
governed by the following:

{a) Subject to any rights of Declarant and the Owners set
forth in this Declaration, the Association shall be responsible for
the exclusive management, control and maintenance cof the Common
Property.

{(b) Declarant, until convevance of title to the Association,
and the Association thereafter, may reserve to itself or to grant
or dedicate (subject to the terms of Article XII) to Declarant, any
Qwner, any governmental agencies and/or to any utility companies,
easements and rights-of-way, over, under or through the Common
Property for installation, use, maintenance and inspection of lines
and appurtenances for public or private utilities, surface water
drainage improvements and areas, or completion of the development,

No improvement or material may be placed upon any such easement
which may damage or interfere with the installation or maintenance
of utilities or the easement area or that may alter or impede the
direction or flow of drainage.

(=) Declarant's rights reserved in this Declaration.
{d) Matters shown on any plat{s) of the Froperty.

Section 5. Additicnal Easements over Common Property.

Declarant hereby creates, reserves and declares to exist the
following licenses, rights, privileges and easements over, under
and through the Common Property subject at all times to the terms
and conditions of the Permit and subject to receiving prior written
approval of the District as to any activities that may affect or
may occur on or within the Surface Water Management System
Facilities and Wetlands Preservation Easement Area, including any
upland buffers: (i) rights-of-way and easements to 1install,
maintain and use electric, lighting, telecommunications, cable
television, telephone, gas, water, sewer, drainage and utility
poles, wires, cables, conduits, fixtures, pipes, meters, eguipment,
facilities, ponds, swales, berms or ditches, and other equipment
and improvements necessary or convenient for the completion,
marketing, use and enjoyment of the Property, (ii) the right to cut

13
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trees, bushes or shrubbery, make any gradings of the soil, and take
any similar action reasonably necessary to provide economical and
safe utility and drainage installation or to maintain reasonable
standards of health, convenience, safety and appearance, (iii) the
right to locate thereon wells, pumping stations and irrigation
systems and lines, (iv) easement of ingress and egress for purposes
of development, construction and marketing, and (v) such other
rights as may be reasonably necessary to complete in an orderly and
economic manner the development and sale of the Property including,
without limitation, the maintenance of temporary signage and
trailers used in such development and sales efforts;: provided,
however, that said reservation and right shall not be considered an
obligation of Declarant to provide or maintain any such easement,
utility, egquipment or service. Declarant alsc reserves the right to
connhect with and make wuse of the utility lines and dralnage
improvements which may from time to time be in or along the streets
and roads, or within the Common Property or platted easements. The
easements and rights-of-way herein reserved shall continue 1in
existence 1in favor of Declarant after conveyance of the Common
Property to the Association or dedication to the County until such
time as Declarant has sold all Lots in the Property and in any
lands separately developed by Declarant and leocated adjacent teo the
Property.

Section 6. Delegation.

Any Owner {(including Declarant) may grant the benefit of any
easement, right or privilege to tenants and guests for the duration
of their tenancies or visits, but same shall not be construed to
create any rights in the general public.

Article V
INSURANCE

The Board may obtain fidelity bond coverage in its discretion,
In addition, the Board may obtain insurance for insurable
improvements on the Common Property, any ‘Area of Common
Responsibility, or on any easement benefiting the Owners or the
Association, public liability policies covering the Association and
Members for damage or injury caused by the negligence of the
Association or any of its Members, guests or agents, directors'
officers' liability insurance, and any other types of insurance
coverage as the Board may deem appropriate, with such insureds,
deductibles provisions and coverage types and amounts as shall be
determined by the Board. Premiums for insurance so obtained shall
be a Common Expense. The Association may self-insure against any
risk.

and

Article VI

COVENANT FOR MAINTENANCE ASSESSMENTS

Section 1. Lien and Personal Obligation Nonpayment.

(a) Declarant, for each Lot owned by it in the Property, and

14
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each Owner other than Declarant by acceptance of title to any Lot,
whether or not it shall be so expressed in any deed or other

conveyance, covenants and agrees to pay to the Association: (1)
annual assessments or charges, (2) special assessments, (3)
individual assessments, and (4} a one-time only start-up
assessment, Said assessments shall be fixed, established and

assessed as herein provided. Assessments, together with such
interest and late charges as shall be imposed by the Board at its
discretion, and the cost of collection therecf, including without
limitation court costs and reasonable attorneys' and paralegals’
fees before trial, at trial and on appeal, shall be a charge and a
continuing lien upon the Lot against which such assessment is made,
and upon any Dwelling located on said Lot, from and after the date
on which such assessment is due. Each assessment, tTogether with
gsaid interest, late charges, costs and fees, shall also be the
personal obligation of each person who was an QOwner of the Lot at
the time the assessment fell due.

If any assessment or installment thereon is not paid when due,
then such assessment shall be delingquent and the delinguent
assessment, together with interest, late charges, and collection
costs, shall be secured by a continuing lien on the Lot as to which
the assessment accrued, and upon any Dwelling located therecon., Such
lien shall be prior to all other liens hereinafter created except
taxes or assessments levied by governmental authority, and except
as to the lien of any mortgage. The lien shall be prior to and
superior in dignity tc homestead status. The lien shall bind the
Lot and any Dwelling located thereon in the hands of the then Owner
and of each subsequent Owner. The perscnal obligation of the Owner
to pay such delingquent assessment shall remaln that Owner's
personal obligation for the statutory limitations period and
personal liability shall not pass to successcors in title unless
expressly assumed by them.

If the delinquent assessment or installment therecn is not
paid within thirty (30) days after the due date, same shall bear
interest from the date due at the highest lawful rate in Florida,
or at such lesser rate as may be determined by the Board and
uniformly applied, and the Association may bkring an action for
collection against the Owner personally obligated te pay the same
and to foreclose the lien against the Lot and any Dwelling located
thereon by judicial foreclosure in the same manner as foreclosure
of a mortgage, and there shall be added to the amount of such
assessment the aforesaid interest, late charges, collection costs
and attorneys' and paralegals' fees, and fees and collection costs
shall be recoverable whether or not suit be brought. The Owner
shall also be required to pay the Association any assessments
against the Lot which become due during the period of foreclosure.
The Association shall have the right and power to bid at the
foreclosure sale and to own sell, leasze, encumber, use and
otherwise deal with the Lot and any Dwelling therson as owner
therecof,

(b) Exempt Property. The following property shall be exempt
from the assessments, charges and liens created herein: (1) Common
Property: (2) lands owned by Declarant which have not been annexed
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te the Property by this Declaraticon or any Supplemental
Declaration: {(3) lands dedicated to the County or other
governmental authority, any utility company or the public; and (4)
Lots cowned by Declarant during the period of time that Declarant
subsidizes the Common Expenses of the Asscciation pursuant to
Section 8 of this Article. No other land or improvements in the
Property shall be exempt from these assessments, charges or liens.
No Owner may aveid assessment obligations by virtue of non-use or
abandonment of the Common Property.

Section 2. Purpose.

The assessments levied by the Association may ke used to
promote the recreation, health, safety and welfare of the Cwners,
to perform the Association's duties and to exercise the powers
conferred on it, to improve, operate, insure and maintain the
Common Property and the Areas of Common Responsibility, and to
pursue any other purpose deemed desirable or appropriate by the
Board, including without limitation any one or more of the
following: (a) payment of Association operating expenses; (b)
lighting, irrigation, maintenance, improvement and beautification
of streets and easement areas, and acguisition, maintenance, repair
and replacement of community identification signs and traffic
control devices, and contreol and regulation of traffic in the
Property: {(c) payment, contest or compromise of real and personal
property taxes and assessments separately levied upon or assessed
against the Association or the Common Property;: (d) operation,
management, insurance, replacement, maintenance, repair,
beautification and improvement of the Common Property, Areas of
Common  Responsibility, and easement areas benefiting the
Association; (e) repayment of any deficits previously incurred by
the Asscciation; (f) funding of reserves for future Common
Expenses, (g) procurement and maintenance of insurance, (h)
employment of accountant attorneys and other professionals to
represent or advise the Association; (1) operation, maintenance and
repair of the Surface Water Management System Facilities for the
Property in accordance with the terms of this Declaration and the
requirements of the District; (j) monitoring of protected wetlands
as required by the District; and (k) doing anything necessary or
desirable in the judgment of the Board to keep the Property neat
and attractive, to preserve or enhance the wvalue thersof, to
eliminate fire, health or safety hazards, or otherwise to benefit
the Owners,

Section 3. Determination of Annual Assessments.

(a) Operating Budget., At least thirty (30} days prior to the
end of the Association’s fiscal year, the Board shall prepare a
budget of the estimated costs of operating the Association during
the coming year, including but not limited to operaticonal items
such as overhead and indirect costs, insurance, utilities, taxes,
professional fees, repairs, reserves, maintenance and other
operating expenses, as well as charges to cover any deficits from
prior years, and capital imprcvement budget items approved by the
Board under Subsection (b), below. Alsg, the Assoclation shall be
required to allocate sufficient funds in its budget for monitoring
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and maintenance of any wetland mitigation areas each y=ar until the
District determines that any such area(s) are successful in
accordance with any Environmental Resource Permit.

(b) Capital Budget. Each year, the Board shall approve a
capital budget taking into account the number, type, useful life
and expected replacement cost of replaceable assets. The Board
shall then set the required annual capital contribution in an
amount sufficient to meet the projected capital needs of the
Association on a timely basis. The annual capital contribution
fixed by the Board shall then be included in the annual operating
budget and annual assessments described in Subsection (a), above.

(c) Adoption of Operating Budget, The Association shall mail
tc each Member a copy of the capital budget, operating budget and
projected annual assessments approved by the Board to be levied for
the next fiscal year at least thirty (30) days prior to the end of
the Association's current fiscal year. The operating budget and
annual assessments shall become effective unless disapproved at a
special meeting of the Members held not later than sixlty (60) days
after the proposed budget and assessments are mailed to the
Members. To be effective, the disapproval must be by a vote of
two-thirds (2/3) of the membership of the Association, without
regard to class. If the membership so disapproves the operating
budget for the succeeding year, or if the Boarxrd fails to propose a
budget, then the budget and annual assessments for the preceding
yvear shall continue in effect until a new budget is determined.

(d) Allccation of Annual Assessments Among Lots. The
operating budget of the Association shall be assessed against all
Owners and Lots in the Froperty in an equal amount per Lot.

Section 4. Special Assessments.

{a) Special Assessments., In addition to annual assessments,
the Board may levy at any time a special assessment for the purpose
of defraying the cost of any construction, repair or replacement of
any improvement on the Common FProperty or Areas of Common
Responsibility, or on any easement benefiting the Association, for
the purpose of covering any budget deficits of the Association, or
for any other purpose deemed desirable or appropriate by the Board;
provided, however, that any such special assessment shall have the
approval of a majority of the votes of the Members of each class
who are in attendance and voting in person or by proxy at a meeting
duly called for said purpose.

(b) Individual Assessment. The Board may levy an individual
assessment against any Owner and that Owner's Lot and any Dwelling
located thereon in order to cover costs incurred by the Association
due to that Owner's failure to maintain its Lot or Dwelling
pursuant to the standards set forth in this Declaration, or to
reimburse the Association for loss or damage to the Association or
to any Commen Property, Area of Common Responsibility or easement
area caused by that Owner or his lessee, agent, contractor or
guest, and not covered by insurance, or for any other purpose
expressly permitted by this Declaration.

17

Book7226/Page458 CFN#2007065621 Page 17 of 64



Section 5. Commencement Dates; Start-Up Assessment; Initial
Annual Assessment; Due Dates.

Annual assessments on the Lots in the Phase 1 Property shall
commence upon the closing of the first Lot in the Phase 1 Property

to a bona fide third party purchaser. The annual assessment for
the Phase 1 Property for the calendar year 2007 shall be Four
Hundred Seventy Five Dollars ($475.00) per Lot. At the closing

of the sale of each Lot in the Property by Declarant to the first
purchaser from Declarant, the purchaser shall pay to the
Association (i) a one time Start-Up Assessment in the amount of
Four Hundred Seventy Five De¢llars ($475.00), and (ii) the entire
annual assessment for the calendar year of closing, prorated on a
per diem basis from the date of closing through the end of that
calendar vyear, Thereafter, annual assessments shall be due, in
advance, on or before the commencement of the Association fiscal
year for which imposed; but the Board may elect to ccllect annual
assessments in monthly, quarterly or semi-annual installments. In
the event of such deferred payments, the Board may but shall not be
required to charge a uniform, lawful rate of interest on the unpaid
balance, The Beoard may accelerate the balance of any annual
assessment upon default in the payment of any installment thereon.
Annual assessments which commence to accrue as to any Lot other
than on the first day of the year shall be prorated for the bkalance
of that year. -After the one time Start-Up Assessment has been paid
as to a Lot in the Property, subseguent purchasers of said Lot
shall not be required to pay said Start-Up Assessment.

The annual assessment for each Additional Property shall
commence upon the closing of the first sale by Declarant or any Lot
in the Additional Property, The initial annual assessment for the
Lots in each Additicnal Property shall be the same as the then
current annual assessment for the remainder of the Property, or as
otherwise set forth in the relevant Supplemental Declaration.

Section 6. Certificate.

Upon request, the Association shall furnish to any Owner a
certificate setting forth whether required assessments have been
raid. Such certificate shall be conclusive evidence in favor of
third parties relying thereon of the payment of any assessment
therein stated to have been paid.

Section 7, Subordination.

The assessment lien shall ke subordinate to the lien of any
mortgage. Any mortgagee which obtains title to a Lot by foreclosure
of a mortgage, or by wvoluntary c¢onveyance 1in lieu of such
foreclosure, shall not be liable for the unccllected assessments or
interest, late charges or collection costs pertaining te such Lot
or chargeable to the former Owner thereof which became due prior to
the acquisiticon of title by said mortgagee., Such unpaid amounts
shall be deemed a Common Expense collectible from all Owners,
including the acquiring mortgagee, on & pro-rata basis, Any such
transfer to or by a mortgagee shall not relieve the transferee of
responsibility nor the Lot from the lien for assessments thereafter
falling due.
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Section B. Funding by Declarant.

Notwithstanding anything contained in this Declaration to the
contrary, Declarant shall not be obligated to pay any annual or
special assessment as to any Lot owned by it during any period of
time that Declarant pays the Common Expense actually incurred over
and above the income derived from annual, special and individual
assessments collectikle from the Class "A" Members. For purposes of
this subsidy arrangement, Declarant need not subsidize or pay
replacement reserves or capital expenditures. Declarant, at its
option, may elect by written notice delivered to the Association at
any time to abandon the subsidy approach and commence payment of
the assessments thereafter falling due for the Lots then owned by
Declarant, prorated as of the date of such notice. Declarant shall
never be obligated to pay any individual assessment.

Article VII

ARCHITECTURAL CONTROL

Section 1. Architectural Control; ARRE.

All TLots and Dwellings in the Property are subject to
architectural review 1in accordance with this Article and the
Planning, Construction and Development Criteria ("the Planning
Criteria™) 1if adopted, and revised from time to time by the
Architectural Review Board {the "ARB"). The Planning Criteria, if
adopted, shall be written and made available to all builders in the
Property and to all Quwners or prospective Owners. The Flanning
Criteria may include any matters considered appropriate by the ARB
not inconsistent with this Declaration,

No site work, landscaping, utility extension, drainage
improvement, paving, driveway, swimming pool, pool enclosure,
building, fence, wall, sidewalk, dock, mailbox, or any other
physical or structural improvement, or change or alteration to the
exterior of any existing structure or improvement, or to any
existing landscaping, shall be commenced, erected or maintained
until the plans showing such details as the size, design, shape,
finished grade elevation, height, materials and color of the same,
together with a landscape plan and a plot plan showing the leocation
relative to boundaries and adjacent improvements of such proposed
improvements or changes, have been approved in writing by the ARB.
All such improvements must further conform to the Planning
Criteria, if adopted, and no plans shall be approved by the ARB if
they are not in conformity with same. All improvements, changes
and alterations shall alsoc comply with all applicable governmental
laws, statutes, ordinances, rules, regulations, orders and decrees.
Until such time as any improvements, changes and/or alterations
have been submitted toc and approved by the ARB, no Owner (and/or
designee thereof) shall make application for a building permit from
the applicable governmental agency. Nothing herein shall limit the
right of an Qwner to finish or alter the interior of that Owner's
Dwelling as that Owner desires,

Each property owner within the subdivision at the time of
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constructien of a building, residence, or structure shall comply
with the construction plans for the surface water management system
approved and on file with the Southwest Florida Water Management
District (SWFWMD).

No owner of property within the subdivision may construct or
maintain any building, residence, or structure, or undertake or
perform any activity in the wetlands, wetland mitigation areas,
buffer areas, upland conservation areas and drainage easements
described 1in the approved permit and recorded plat of the
subdivision, unless prior approval is received from the Southwest
Florida Water management District, Bartow Regulation Department.

Section 2. Membership of ARB.

S0 leng as Declarant owns any Lots subject to this
Declaration, Declarant shall be entitled to appoint all members of
the ARB, Thereafter, the membership of the ARB shall be determined
by the Board. The AREB shall consist of no less than three (3)
members, none of whom shall be required to be QOwners or occupants
of the Property. No member of the ARB shall be entitled to
compensation for services performed, but the ARB may employ
professional advisors and pay reasonable compensation to such
advisors at Common Expense. Members of the ARB (other than those
appointed or designated by the Declarant) may be removed by the
Board of Directors at any time without cause. Members of the ARB
appointed or designated by the Declarant may only be removed by the
Declarant.

Section 3, Approvals.

Decisions of the ARB shall be by majeority action,. Unless
waived by the ARB, all plans shall be prepared by an architect or
engineer, said person to be employved by and at the expense of the
Owner. If for any reascon, including purely aesthetic reasons, the
ARB should determine that a proposed improvement or alteration is
not consistent with the Planning Criteria or Declarant's
development plan, or in the best interest of the Association and
its Members, such improvement or alteration shall not be made.
Approval of plans may be withheld not only because of noncompliance
with any of the specific conditions, covenants and restrictions
contained 1in this Declaration, but alse by virtue of the
dissatisfaction of the ARB with the location of the structure on
the Lot, the elevation, color scheme, finish, design, proportions,
architecture, drainage plan, shape, height, stvle and
appropriateness of the proposed structures or altered structures,
the materials used therein, the planting, landscaping, size, height
or location of vegetation on the Lot, or because of its reasonable
dissatisfaction with any other matter or thing which, in the
judgment of the ARB, will render the precposed improvement or
alteration inharmonicus with the general development plan or the
Planning Criteria. Two (2) sets of plans, specifications and plot
plans shall be submitted to the ARB by the Owner prior te applying
for a building permit. Submittals and re-submittals of plans shall
be approved or disapproved within thirty (30) days after receipt by
the ARB. Failure of the ARB to respond in writing te a submittal
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or re-submittal of plans within such period shall be deemed to be
approval of the plans as submitted or resubmitted. The ARRB
approval or disapproval shall be written and shall be accompanied
by one (1) copy of the plans, etc., to be returned to the Owner.
Whenever the ARB disapproves plans, the ARB shall specify the
reason or reasons for such disapproval.

Section 4. Viclations.

The work must be performed strictly in accordance with the
plans as approved. If after plans have been approved, the
improvements are altered, erected, or maintained upon the Lot other
than as approved, same shall be deemed to have been undertaken
withcocut ARB approval., After one (1) year from completion of any
improvement, addition or alteration, said improvement shall, in
favor of purchasers and encumbrances in good faith and for value,
be deemed to comply with the provisions hereof unless a notice of
such neoncempliance executed by any member of the ARB shall appear
in the public records of the County, or legal proceedings shall
have been instituted to enjoin the noncompliance or to enforce
compliance with these provisions.

Section 5. Variances,

The ARB may grant variances from compliance with the
architectural provisions of this Declaration or the Planning
Criteria, including without limitation restrictions upon height,
size or placement of structures, or similar restrictions, when
circumstances such as topography, natural obstructions, hardship,
aesthetic or environmental considerations may reasonably require.
The granting of any variance shall not operate to waive any of the
terms and provisions of this Declaration or the Planning Criteria
for any purpose except as to the particular Lot and the particular
provision covered by the variance, nor shall it affect the Qwner's
obligation to comply with governmental requirements. Such
variances may only be granted when unique circumstances dictate and
no variance shall (i) be effective unless in writing, (11} be
contrary to the restrictions seft forth in this Declaration, or
(iii) estop the ARB from denying a variance in other circumstances.

Section 6. Waiver of Liability,

None of Declarant, the ARB, the Directors or the Association,
or any agent or emplcoyee thereof, shall be liable to anyone
submitting plans for approval or to any Owner, occupant or guest of
the Property by reascn of or in connection with approval or
disapproval of any plans, or for any defect in any plans submitted,
revised or approved in accordance with the requirements of the ARB,
or for any structural or other defect in any work done according to
such plans. Approval of plans, or any other approvals, variances
or consents, are given solely to protect the aesthetics of the
Property in the ijudgment of the ARB and shall not be deemed a
warranty, representation or covenant that any action taken in
reliance thereon complies with applicable laws, codes, rules or
regulations, nor shall ARB approval be deemed approval of any plan
or design from the standpoint of structural safety or conformity
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with building or other codes, Every person who submits plans for
approval agrees, by submission of such plans, and every Owner or
occupant of any Lot agrees, by acquiring title thereto or an
interest therein, that it will not bring any action, proceeding or
suit to recover any such damages and shall be deemed to have
automatically agreed to hold harmless and indemnify the aforesaid
parties from and for any loss, claim or damages connected with the
aforesaid aspects of the improvements or alterations.

Section 7. Enforcement,

Declarant and the Association shall have standing and
authority on behalf of the Association to enforce in courts of
competent jurisdiction the Planning Criteria and the decisions of
the ARB. Should Declarant or the Association be required to
enforce the provisions hereof by legal action, the reasonable
attorneys' fees and costs incurred, whether or not judicial
proceedings are inveolved, including the attorneys' fees and costs
incurred on appeal from judicial proceedings, shall be collectible
from the vielating Owner. Should any Owner fail to comply with the
requirements herecf after thirty (30) days' written notice,
Declarant and the Association shall have the right but not the
obligation to enter wupon the Owner's property, make such
corrections or meodifications as are necessary, or remove anything
in vielation of the provisions hereof or the Planning Criteria, and
charge the cost thereof to the Owner as an individual assessment.
Declarant and the Association, or their agents or employees, shall
not be liable to the Owner or to any occupant or invitee of any Lot
for any trespass or damages or injury to property or person for any
action taken hereunder unless caused by gross negligence or
intentional wrongdoing. Neither Declarant or the Association shall
be liable to any owner for failure to enforce the ARB rules and
requirements,

Section 8. Exemption.

Declarant shall be exempt from the architectural control
provisions of this Article VII. Declarant shall be entitled to
construct or install any new improvement, and to alter or change
any existing improvement, without submitting plans to or cobtaining
the approval of the ARB.

Section 9. No Waiver of Future Approvals.

The approval of the ARB of any proposals or plans and
specifications or drawings for any work done or proposed, or in
connection with any other matter requiring the approval and consent
of the ARB, shall not be deemed to constitute a waiver of any right
to withheld approval or consent as to any similar proposals, plans
and specifications, drawings or matters subsequently or
additionally submitted for approval or consent.

Section 10. ARB Rules.

The ARB may adopt reascnable rules of procedure and standards
for the submission and review of any matter to be brought before it
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and the inspection and final approval of any completed work done
pursuant te an approval ¢f the ARB. Such rules, if adopted, shall
be (i) subject to the prior approval of the Board of Directors,
(ii) consistent with the covenants and restrictions set forth in
this Declaration and (iii) published or otherwise made available to
all Cwners and their contractors, subcontracters and other
appropriate designees. All rules of the ARB ghall be adopted
and/or amended by a majority vote thereof.

Article VIII

EXTERIOR MAINTENANCE

Section 1. Quwner's Responsibility,

Each Owner shall keep and maintain that Owner’s Lot and all
building and other improvements and landscaping located on that
Owner's Lot in good repair and in a neat and attractive condition.
The minimum but not exclusive standard for maintenance of
improvements shall be consistency with the approved plans therefor
and with the general appearance of the cther occupied improvements
in the Property as a whole when initially constructed and improved
(taking into acccunt, however, normal weathering and fading of
extericr finishes, but net to the point of unsightliness). The
maintenance obligation of each Owner as to building improvements
shall include, without limitation, maintenance of all exterior
surfaces and roofs, facias and soffits, awnings, trellises,
decorative facades, screens, windows and doors. Owners shall
clean, repaint or re-stain, as appropriate, the exterior portions
of the building improvements (with the same colors as initially
approved), including exterior surfaces of garage doors, as often as
is necessary to comply with the foregeing standards. Each Owner
shall also keep, maintain and irrigate the trees, shrubbery, grass
and other landscape material located on that Owner’s Lot in good
repair and in a neat and attractive condition. The minimum but not
exclusive standard for maintenance of landscaping shall be
consistency with the approved plans therefor and with the general
appearance of the other occupied Lots in the Property as a whole
when initially landscaped (taking into account, however, the
natural and orderly growth and maturation of applicable
landscaping, as properly trimmed and maintained). Landscape
maintenance shall include, without limitation, irrigatien,
fertilization, weeding, mowing, trimming, spraying for insects and
disease, and periocdic replacement of dead, damaged or diseased
plantings. To the extent not included in the areas required to be
maintained by the Association pursuant to Section 4 of this
Article, each Owner shall, at that Owner's expense, grass over
(with sod approved by the ARB}, mow and keep free of trash and
debris, on a routine basis, those portions of the Surface Water
Management System Facilities located on that Owner's Lot (whether
or not included in a platted drainage easement). When required,
major repairs to, and major maintenance and reconstruction of,
components of the Surface Water Management System Facilities will
be performed by the Association, at Common Expense. Each OQOwner
shall grass over (with sod approved by the ARB), mow and keep free
of trash and debris, on a routine basis, the unpaved portion of any
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platted street(s) abutting the Owner's Lot. Each Owner shall be
responsible for the maintenance, operation and repair of the
swales, if any, on the Owner’s Lot. Maintenance, coperation and
repair shall mean the exercise of practices, such as mowing and
erosion repair, which allow the swales to provide drainage, water
storage, conveyance or other stormwater management capabilities as

permitted by the District. Filling, excavation, construction of
fences or otherwise obstructing the surface water flow in the
swales 1s prohibited. No alteration of the swale shall be

authorized and any damage to any swale, whether caused by natural
or human-induced phencomena, shall be repaired and the swale
returned to its proper condition as soon as possible by the
Owner (s) of the Lot(s) upcon which the swale is located. The
Association shall have the right but not the obligaticon to provide
exterior repair and maintenance on any Lot or any improvement
thereon in the event of default by any Owner in the duties hereby
imposed. Prior to performing repair or maintenance on any Lot, the
Board shall determine that there is need of repalr or maintenance
and such need detracts from the overall appearance of the Property.
Except in emergency situations, prior to commencement of any work,
the Board must furnish written notice to the Cwner to the effect
that, unless specified repairs or maintenance are commenced within
fifteen (15) days after the mailing of the notice, and thereafter
diligently pursued to completion, the Association may procure said
repairs. Upon the OQwner's failure to commence timely and to
diligently pursue the repairs or maintenance, the Association and
its agents or employees shall have the right to enter in or upon
the Lot and the exterior of any improvement thereon to perform the
repairs or maintenance specified in the notice. In this regard, the
Association shall have the right to do such things as, but limited
to, paint, repair, replace and care for pools, pool enclosures,
roofs, gutters, down spouts and exterior building surfaces, clean
or resurface paved access ways and parking areas, trim and care for
trees, shrubs, grass, walks, swales, berms and other landscaping
and drainage improvements, as well as to provide general cleanup,
shoreline maintenance, and removal of debris which in the opinien
of the Board detracts from the overall beauty and setting of the
Property. Declarant, the Association, and their respective agents
and employees, shall have no liability to the Owner or any occupant
or guest for trespass, or damage or injury to property or person as
the result of actions taken hereunder unless caused by gross
negligence or intentional wrongdoing,

Section 2. Assessment of Cost.

The cost of any work performed by or at the request of the
Assoclation pursuant to Section 1 shall be assessed as an
individual assessment against the Owner of the Lot upon which such
work is done.

Section 3. Access.

In order to perform the repairs or maintenance authorized by
this Article, the agents or employees of the Association may enter
upon any Lot and the exterior of any improvement thereon during

reasonable hours on any day except Sundays and holidays, except
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that in an emergency situation, as determined by the Board, entry
may ke made at any time,

Section 4. Asscciation's Responsibility.

The Association shall maintain and keep in good repalr the
Common Property and the Areas of Common Respeonsibility and the
wall, landscaping, lighting, irrigation, sign, drainage and other
improvements from time to time located thereon. It is the
responsibility of the Association, at Common Expense, to operate,
maintain and repair the Surface Water Management System Facilities
and to enforce, or to take such appropriate actieon as may be
necassary to cure violations of, the routine maintenance and
non-interference covenants of the Owners under this Declaration,
and, when appropriate, to levy special assessments or individual
assessments therefor. Maintenance of the Surface Water Management
System Facilities shall include the exercise of practices which
allow the system to provide drainage, water storage, conveyance and
other surface water or stormwater management capabilities as
permitted by the District. Any repair or reconstruction of the
Surface Water Management System Facilities shall be as originally
permitted or, if modified, as approved by the District.

In the event the Association is dissclved or ceases to exist
for any reason, each Member of the Association, lot owner, parcel
owner, or unit owner shall be jointly and severally liable for the
operation and maintenance of the Surface Water Management System
Facilities in accordance with the requirements of the Environmental
Resource Permit, unless and until an alternate entity assumes
responsibility for such operation and maintenance 1in accordance
with the requirements of the Southwest Florida Water Management
District.

Article IX
RESTRICTIVE COVENANTS

The Property shall be subject to the following covenants and
restrictions which shall bind each Owner and Lot:

Section 1. Wells¢

No individual water supply system shall be permitted on any
Lot without the approval of the ARB.

Section 2. Obnoxious or Offensive Activity.

No activity or use shall be allowed upen the Property which is
a source of annoyance, embarrassment or disceomfort to Owners or
their tenants or invitees, or which interferes with the peaceful
possession and proper use and enjoyment of the Property, nor shall
any improper, unsightly, offensive or unlawful use be made of any
Lot, Dwelling cor the Common Property, and all laws and regulations
of applicable governmental bodies shall be observed. The Property
shall be used, enjoyed and coccupied in such manner as not to cause
or produce any of the following effects discernible outside any
Dwelling: noise or sound that 1s objectionable because of its
volume, duration, beat, frequency or shrillness; smoke; noxiocus,
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